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fendant was not liable the Court said that the plaintiff "was 
where he had no right to be, on the property of the defendant 
which it was using in a lawful manner, for a lawful purpose, 
in the conduct of its business." Justice Mestrezat delivered a 
strong dissenting opinion. Six months later the case of Hen- 
derson v. Refining Co.* came before the same court, and re- 
covery was allowed for the death of a child caused by machin- 
ery placed by the defendant company on a lot owned by it, 
but which it had allowed to be used as a playground. The 
case of Thompson v. R. R.," was not mentioned in the deci- 
sion. Still more recently the case of Milium v. Lehigh, etc., 
Co., 10 came before the Court on facts substantially similar to 
those of Henderson v. Refining Co. 11 In holding that there 
was evidence of actionable negligence the Court distinguished 
Thompson v. R. R. from Henderson v. Refining Co., mainly 
in that "in the former case the child, who was injured, was 
considered as an intruder and a trespasser upon the property 
of the defendant company," whereas in the latter the defend- 
ant company permitted the use of the property "by the public 
as a common, or for a playground." 

In most of the turntable cases there has been evidence of 
such permissive use of the property, and it is submitted that 
the Pennsylvania cases show a tendency to adopt the doctrine 
of the turntable cases, not indeed on the theory of R. R. v. 
Stout, 12 but rather on the principles laid down by the House 
of Lords in Cooke v. Midland Great Western Ry. of Ireland. 13 

H.E. 



Foundations of Liability for Inducing Breach of Con- 
tract to Sell Land. 

In a recent North Carolina case, Swain v. Johnson, 65 South- 
eastern, 619, the plaintiff contracted with one N to buy land. 
The defendant induced N to break his contract with the plain- 
tiff, and sell the land to a corporation, of which the defend- 
ant was a member. The plaintiff claimed damages for the 
tort, in inducing the breach of contract, and the question was 

8 219 Pa. 384, 1908. 

'218 Pa. 444, 1907. 

10 225 Pa. 214, 1909. 

11 219 Pa. 384, 1908. 

u 17 Wall. 657, i873- 

"L. R. 1909 App. Cas. 229. 
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thus raised whether, when the defendant used no means, torti- 
ous in themselves, to effect his purpose, he was guilty of an 
actionable wrong in procuring a party to a contract, for the 
conveyance of land to the plaintiff, to break that contract. 

The nature of the action of tort for procuring a breach of 
contract is well defined by Mr. Justice Brewer, when he says: 
"If one maliciously interferes in a contract between two par- 
ties and induces one of them to break that contract to the 
injury of the other, the party injured can maintain an action 
against the wrongdoer." 1 This doctrine, of comparatively re- 
cent origin, is but an outgrowth of the ancient action, in which 
recovery was allowed by a master against a person enticing 
his servant to leave his employ. 2 This master and servant 
rule was extended in Lumley v. Gye, 3 in England, to the case 
where the defendant procured an actress to break her con- 
tract with the plaintiff to sing exclusively in his theatre. This 
was followed by a decision that the action would lie where the 
defendant induced the breach of a contract, by which a party, 
to whom a peculiar process of manufacturing glazed bricks 
was known engaged himself to exclusively glaze bricks for 
the plaintiff. 4 The Court in that case held the relation of 
master and servant did not strictly have to exist. These Eng- 
lish decisions influenced the American courts to set up a simi- 
lar liability for inducing a servant to breach his contract ; and 
as contracts of employment are the same as other contracts, 
the doctrine once established, extended to all breaches of con- 
tract, as being the same in principle. 5 The principle in Lum- 
ley v. Gye, is that parties to a contract have a property right 
therein, any deprivation or injury of which amounts to an 
actionable tort. 

Thus, the action is generally held to lie where there has 
been a wrongful inducing of a breach of contract. 9 But the 
courts have not been unanimous in determining what interfer- 
ence with a contract is wrongful, within the doctrine. A re- 
cent Maryland case 7 illustrates the line of reasoning applied 
in one line of cases. In that case it was held that a manufac- 
turer is liable to a consumer for injuries caused by compel- 

1 Angle v. R. R., 151 U. S. 1. 

1 Cases in note to 16 Am. and Eng. Enc. 2nd ed. p. 1109. 

•2 El. & Bl. 216. 

4 Bowen v. Hall, L. R. 62 B. Div. 333. 

5 Vide note 16 L. R. A. (new series) 746. 

'Jones v. Stanley, 76 N. C. 355; Chipley v. Atkinson, 23 Fla. 218; 
Tubular Co. v. Exeter Co., 159 Fed. Rep. 824 (i<pof ) ; Walker v. Cronin, 
107 Mass. 555. 

'Knickerbocker Ice Co. v. Baltimore Ice Co., 69 Atl. 405 (1908). 
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ling a jobber to break his contract to furnish supplies to the 
consumer, by threatening to withhold from the jobber the 
right to handle his product, on the right to do which his busi- 
ness success depends, for the purpose of securing to the man- 
ufacturer the direct trade of the customer. The Court said 
in its opinion: "It can not be denied that it is unlawful for 
a party to a contract to break it unless, of course, he has suffi- 
cient ground for doing so; and therefore when a third party 
procures or induces him to do so, he is causing him to do an 
unlawful act, which is itself unlawful, and the law ought to 
afford a remedy to the injured party." Here the Court held 
that the defendant's act, though not malicious, was unlawful 
and, therefore, actionable. In like manner, where a defend- 
ant corporation induced another to break a contract to furnish 
certain machines, the plaintiff was entitled to recover from the 
defendant damage sustained thereby, without pi oof that the 
defendant was actuated by malice on ill will. 8 It was held 
sufficient to found the action, if the defendant "knowingly in- 
terfered with the contract." In a leading Mass. case 9 it was 
said, "If such a contract — of employment — exists one who 
knowingly and intentionally procures it to be violated may be 
held liable for the wrong, although he did it for the purpose 
of promoting his own business." 

It might be well briefly to examine this line of cases to see 
whether the defendant can in any way justify his actions, as 
being done to promote his own business. The quotation just 
made from Walker v. Cronin denies such a justification, and 
the opinion goes on to say : "every one has a right to enjoy the 
fruits and advantages of his own enterprise, industry, skill 
and credit. He has no right to be protected against compe- 
tition, but he has a right to be free from malicious and wan- 
ton interference, disturbance or annoyance. If disturbance or 
loss come as the result of competition or the exercise of like 
rights by others it is damnum absque injuria, unless some su- 
perior right by contract or otherwise is interfered with." In- 
ducing a breach of contract is an interference with a superior 
right, unless the legal right of the defendant is superior to 
that of the plaintiff, as where the defendant allowed X to cut 
paving blocks from a quarry, and X employed the plaintiff 
to do the work, which he did until the defendant told X that 
unless the plaintiff was discharged the contract would be re- 
scinded. 10 The plaintiff could recover no damages, because 



8 Tubular Co. v. Exeter Co., 159 Fed. Rep. 824 (1908). 

9 Walker v. Cronin, 107 Mass 555. 

10 Roycroft v. Tayntor, 68 Vt. 219. 
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the plaintiff, it was held, only did what he had a right to do. 
To like effect with Walker v. Cronin is the language of the 
Court in the Maryland case: 11 "While lawful competition 
must be sustained and encouraged by law it is not lawful in 
order to procure the benefit for oneself, for one to wrongfully 
force a party to an existing contract to break it." 

There is, however, another line of authorities in America, 
which hold the action will not lie unless unlawful means are 
used, such as fraud, deceit or intimidation. 12 Thus, where the 
plaintiff made a contract with W for the purchase of tobacco 
and the defendant, knowing of the contract, maliciously and 
on account of ill will toward the plaintiff and to benefit him- 
self by purchasing the tobacco procured W to break his con- 
tract, it was held, that where the party has not been pro- 
cured to break the contract by fraud, force, etc., except in 
cases of servants, an action will not lie. 13 So also where one 
B was induced to break her contract to perform at the plain- 
tiff's theatre, the defendant himself desiring to procure her 
services, the plaintiff was not allowed to recover, his only 
action, it was said, being against the party with whom the 
contract was made. 14 The very problem before us was pre- 
sented in a New York case 15 following this doctrine, the Court 
saying: "If A has agreed to sell property to B, C may at any 
time, before the title has passed, induce A to sell it to him 
instead, and, if not guilty of fraud or misrepresentation, he 
does not incur any liability. A alone must respond to B for 
the breach of his contract, though B might sue C if fraud were 
present." 

The facts of the leading case also suggest the inquiry 
whether, the fact that the property, involved in the breach of 
contract, is real property makes any difference in the right to 
bring the action. The Court said, "we find no case where it 
(doctrine of liability) has ever been applied to breaches of 
contract to convey title to property," but they based their de- 
cision on the ground that the interference was not wrongful. 
Ashley v. Dixon, 15 also involved the inducing of a breach of 
contract to sell real property, but the nature of the property 

"Knickerbocker Ice Co. v. Baltimore Ice Co., 69 Atl. 405. See also 
Doremus v. Hennessey, 176 111. 608. 

12 Chambers v. Baldwin, 91 Ky. 121 ; Bourlier v. McCaulay, 91 Ky. 
135 ; Ashley v. Dixon, 48 N. Y. 430 ; Perkins v. Pendleton, 90 Me. 166 ; 
Glencoe Co. v. Hudson Co., 138 Mo. 439. 

13 Chambers v. Baldwin, 91 Ky. 121. 
" Bourlier v. McCaulay, 91 Ky. 135. 
" Ashley v. Dixon, 48 N. Y. 430. 
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was not considered by the Court in coming to its conclusion. 
However, cases have held that the owner of houses has a 
right of action against a third party, who, by his interference, 
causes the tenants to refuse to pay rent; 18 and moreover the 
fundamental right involved in a contract for the sale of land 
is so like that at the base of other contracts, that the reasons 
for allowing an action where a breach has been induced, under 
certain circumstances, applies equally to both. 

S.D.C. 



"Gore v. Condon, 87 Md. 368; Aldridge v. Stuyvestant, 1 Hall 210 
(N. Y.). 



